
l

0

0

zfhe$ sra gs. Tr
: 3TTp@ (~-1) cnT i:olllfolll~~~:
lea gals 4I, +Tai +if, q)Ra2afa #u,

37jarar$), 3inarrd-- 380015.

.5=z±2eEE:e±±L,55»
r rat 3rat in : Order-In-Appeal No.: AHM-EXCUS-003-APP-022 to 023-16-17

feta Date 26.05.2016 vfR! ffl al art Date of Issue · l..:'p \ b f J b
] 3mmig . snrzgar (sr4a-I )a snr« zyea srerarara &RT tfTfur

Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
Ahmedabad n-,-r-,,~= .

Ggarr #tu sa gen, sarara-Ill rrgarcau rr vrh pa s?gr i
--------~: --~----,-...-. ~~
Arising out of Order-in-Original No AS PER ORDER dated : 26.02.2015 Issued by:
Assistant Commissioner, Central Excise, Din: Mehsana, A'bad-111.

'cf ~Yl&lcficil l !,Jfaq1cft cfiT -;,r=r ~ Lfd1 Name & Address of The Appellants/Respondents

M/s. Proec Energy Limited,
<a 3rfta om? oriqe al{ ft arfr fr If@rant at 3rq R+ff vat an rear
%:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

v#tar zyc, Ur zca vi tar ar4la nrzmf@rawr at wflc;r :
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fctm<:r~. 1994 cITT tfRT 86 *~ wflc;r cm- frr9 * 1:fRi cITT '11T~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a #tr fl v4la yea, snr zca vi hara 37fl#tn nznf@rvr i1.2o, q#ca Raza
cf5Aff,3U,s, ~~. ~6l-fc'ilcillc'i-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 37@l8a znf@raw at fa 3rf@)fa, 1994 cITT tfRT 86 (1) aiafa
wflc;r ~ Pllll-flqc{i, 1994 a fr 9(@)a ifa efRa qr ~:tr- 5 if "'EfR ~
t ahf vi sr mer Rh 3rant a f@sg 3r4la 6t T{ it sust 4Rat
fl sta; (sni ya mfr >ltd m-rfr) 3ITT w~ it 1trfr m if~cfiT rlJlllCT\d
~-l2lcf t cfITT * '7TPid" •m 4\il Pt cf5 fil?f ~ * rll Ill y"I a * xi \51 ll cf5 -< fvl '{~ 1-< * -;,r=r ~ ~ l(Q i Fcl-ia a~ * X'ltf if if ara at ir, an at l=frT 3it =urn Ir if nu 5 "ciruf m~ 'cf5l7
% %1 ~ 1 ooo /- rtffi ~ mifr I uzj ala t nin, n #t l=frT 3TTx ~ 1T<TT ~
~ 5 "ciruf m 50 "ciruf cfcn "ITT m ~ 5000 /- #ha ct atty uei tar at mi, an at
l=frT 3}a TI if nu; 5o "ciruf nw vznat & ai u; 1o00o /- rifm ~ mifr I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated.
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(iii) fcRmr~.1994 ct)- mxr 86 ct)- q-IT (23) sifa sr4le vara Rum4al, 1go4 a fa (2;)
siaf [ufRa atf vu.el7 a6t aft ya Ura rt 3zga, tr sara gc/ 3rga, at sara
yea (r4ta) # ark at ufdi (si mfr uf &hf) 3ii sng/usrzra mga 3rerar su 3nga, ha
snra zge, 3rat#ta =uznf@raavwr at am4aa a# fer ea gg tit vi tan res i/ ngr,
#tu war zgc rr urR 3er #t uf urn ehf I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.

2. zqerizitf@r urarau zyea 3pf@)fu, «97s ct)- mIT t/x 8r/qt--1 a ia«fa feufRa fag 34«r pe 3rrar
vi terr nf@art a r?gr at uf w xii 6.50/- ha ar uraryea f@as cur star afegt

2. One copy of application or 0.1.0. as the case- may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. ft #ca, 3Tr zyc vi hara art4tr uraf@raw (arfR@4fe) Rama4), 1gs2 affa vi arr if@a
.,p:rc;rr <ITT flfAl ffiia m cf@~ ct)- 3lN -ifr ear naff Rau urat ?t

0

3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. Q
4. m.=rr ~rc;:q,,~ 3c'9Tc.' ~rc;:q, Vci'~~~ (m@ci) c):; 1Jfc1 3-ftflc;rr c):;~ Jf~ 3c'9Tc.'.:, .:,

el43rf@1fan , @&y9 ft nu 39nh3iifa#rain-) 3if@0fur 2a&g(2&g #t izrr 29) f@aria. c.a.2a&y.:,

5it fear3re1feta, «&eg fr ear za a3iaiaparaat ±ft araqfras?k, arrfr Rr a{ q4.if sraa
3r@ark, agrffazarr ah3iaias#rat 3rh@a2±ar uf@ran#ts 3rf@azt
hc4tar3eqz areaviara# .3@dTc,"mfrav arr la fa gnf@a&.:, .:,

(il mu 11 'sf c):; 3@dfil f.:tmfur ~
(ii) @crkz sm fr tr a{ arr 1f?
(iii) ~ a.=rT fci-ll!J-tlclc41 cfi fo:R:ra:r 6 cfi 3@dfil ~ ~

-» 3ratsrrf zr fazr arr hmane f4fr («i. 2) 3@0@r, 2014 h 3carqaft3r4arrnf@lath #
#qr f@a7enc rat 3r5ffvi 3r@aatarar=&igt
4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amo1Jnt
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section Q
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.

(4)() s iasf ,z3nrh 1Jfc1 3r4hr nf@raur #carGr<fra 3rzrar grca znrvs f@afa st at "J-tlof
.;, .:,

fatav gr#h 1o% 3palater3it szi3aaus fcl cl 1R;a ~~ 'c,'Us c):; 10%~ tR cfi'l"ar~~I.:, .;, .:,

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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ORDER-IN-APPEAL

This order arises out of following appeals filed by the Asstt. Commissioner,

Central Excise, Division Mehsana (in short 'appellant') in terms of Review Orders

passed passed by the Commissioner, Central Excise, Ahmedabad-111 under section

84(1) of the Finance Act, 1994 against following Order-in-Originals (in short

'impugned order') passed by the Asstt. Commissioner, Central Excise, Division

Mehsana, Ahmedabad-Ill (in short 'adjudicating authority') as detailed below.

S.No. Review Order O.1.O.No./date Respondent Appeal No.

No/Date

4 27/2015-16 270/Ref/2014-ST M/s.Proec Energy 23/STC-111/2015-16

dtd.08.06.2015 dtd.26.02.2015 Ltd.

2 28/2015-16 27 1/Ref/2014-ST -do 24/STC-III/2015-16

dtd.08.06.2015 dtd.26.02.2015

0..
2. Briefly stated that the adjudicating authority sanctioned refund claims filed by

the respondent under Notifn. No.41/2012-ST dated 29.06.2012 vide impugned

orders. Aggrieved with the impugned orders, the review authority viz.

Commissioner, vide above review orders, directed the appellant to file appeals

wherein, interalia, contested that the 'place of removal' in the instant case is port of

export and the services such as Terminal Handling Charges(THC), Custom House

Agency (CHA), Inland Transport etc. received by the respondent and used upto the

port of export. As such benefit of refund under Notifn. No.41/2012-ST dated

29.06.2012 shall not be applicable at all as the conditions no.1 (a) specified in it is

not fulfilled, in as much as, in case of excisable goods, taxable services that have

O not been used beyond the place of removal, for the export of said goods.

3. Personal hearing in the matter was held on 06.04.2016. Shri Ankit Moda,

Authorised Signatory, appeared before me on behalf of the respondent and

submitted that for place of removal a new notification no.1/2016 has been issued

and therefore they are entitled to refund.

4. I have carefully gone through the appeal memorandum, submission made at

the time of personal hearing and evidences available on records. The main issue to

be decided is whether the impugned orders passed by the adjudicating authority is

just, legal and proper or otherwise. Accordingly, I proceed to decide the case on

merits.

4.1 At the outset, I find that the respondent during the course of personal hearing \

submitted that they should be allowed credit if not refund. In this regard, I find that
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the refund is claimed under Notifn. No.41/2012-ST dated 29.06.2012 which is

conditional one. The condition no.1(a)i) is reproduced below for the sake of ease.

"Provided that-
(a) The rebate shall be granted by way of refund of service tax paid

on the specified services.

Explanation.- For the purpose of this notification,

(A) "specified services" means
(i) In case of excisable goods, taxable services that have been

used beyond the place of removal, for the export of said

goods;"

From the above, it is clear that the services used beyond the place of removal are

eligible for refund. Normally, the place of removal is factory gate as defined in the

Central Excise Act, 1944. But, in case of export of goods, the place·of removal is

port of export/lCD/CFS as held in series of judgments of the higher appellate
-

forum. In the instant case, I find that the goods have been exported from the port.

So, it is obvious that the place of removal is port. I find that the said notification

allows refund of service tax paid on the specified services used beyond the place

of removal. It is true that the services used by the respondent from the factory gate

to the port of export. I also find that there is no dispute regarding 'place of removal'

as clarified by the CBEC vide Circular No.988/12/2014-CX dated 20.10.2014 and

999/6/2015-CX dated 28.02.2015. Hence, I find that the services which the

respondent have utilized is upto the place of removal i.e. port whereas the said

notification allows refund of service tax paid on specified services used beyond the

place of removal and as such the respondent is not eligible for refund in question

in terms of said notification. However, the Govt. has amended the said notification

vide Notifn. No.1/2016-ST dated 01.03.2016 wherein explanation given in

Clause(A)(i) has been substituted as detailed below:

"(i) in the case of excisable goods, taxable service that have been used
beyond the factory or any other place or premises of production or

manufacture of said goods, for their export."

Further, I also find that the Clause 157 of the Finance Bill, 2016 proposes said

amendment retrospectively i.e. from 01.07.2012, the date of application of parent

· notification, which shall be effective when it is passed in the Parliament. I find that
said Finance Bill, 2016 has been passed in the Parliament on 14" May, 2016

without any amendment.

O
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4.2. In view of above amendment with retrospectively, in the instant case, the

respondent is entitled for refund of service tax on services used beyond the factory

or any other place or premises of production or manufacture of the said goods, for
export of the said goods.

5. In view of above discussion and findings, I reject the appeal filed by the

appellant. The appeal stands disposed off accordingly.

l}.--I
(UMA SHANKER)

COMMISSIONER (APPEAL-I)
CENTRAL EXCISE, AHMEDABAD.

Dt.26.05.2016

Attested

ak(+to a.y,)
Superintendent (Appeal-I)
Central Excise,Ahmedabad.

BY SPEED POST/ R.P.A.D. TO:
(1) The Asstt. Commissioner,

Central Excise, Division-Mehsana.
4" Floor, Janta Super Market,
Near Vepari Gin, Kalol. Distt. Gandhinagar.

(2) M/s. Proec Energy Ltd.,
Shed No.6, GIDC Industrial Area,
Ambaji, Taluka Danta, Distt. Banaskantha.

COPYTO:-
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-I11.0 3. The Dy. Commissioner, Cen..Excise. (Systems), Ahmedabad-III.
-(for uploading the order on the website).

\4.Guard file.
5. Individual appeal file.
6. P.A. file.
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